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Separate and apart from this authority, a
Federal savings association may make pass-
through investments to the extent author-
ized by § 560.32 of this part.

16. A Federal savings association may in-
vest in service corporations subject to the
provisions of part 559 of this chapter.

17. This category includes obligations
issued by any state, territory, or possession
of the United States or political subdivision
thereof (including any agency, corporation,
or instrumentality of a state or political
subdivision), subject to § 560.42 of this part.

18. A Federal savings association may in-
vest in state housing corporations subject to
the provisions of § 560.121 of this part.

19. Payments on accounts in excess of the
account balance (overdrafts) on commercial
deposit or transaction accounts shall be con-
sidered commercial loans for purposes of de-
termining the association’s percentage of as-
sets limitation.

[66 FR 65825, Dec. 21, 2001]

§ 560.31 Election regarding categoriza-
tion of loans or investments and re-
lated calculations.

(a) If a loan or other investment is
authorized under more than one sec-
tion of the HOLA, as amended, or this
part, a Federal savings association
may designate under which section the
loan or investment has been made.
Such a loan or investment may be ap-
portioned among appropriate cat-
egories, and may be moved, in whole or
part, from one category to another. A
loan commitment shall be counted as
an investment and included in total as-
sets of a Federal savings association
for purposes of calculating compliance
with HOLA section 5(c)’s investment
limitations only to the extent that
funds have been advanced and not re-
paid pursuant to the commitment.

(b) Loans or portions of loans sold to
a third party shall be included in the
calculation of a percentage-of-assets or
percentage-of-capital investment limi-
tation only to the extent they are sold
with recourse.

(c) A Federal savings association
may make a loan secured by an assign-
ment of loans to the extent that it
could, under applicable law and regula-
tions, make or purchase the underlying
assigned loans.

§ 560.32 Pass-through investments.
(a) A federal savings association

(‘‘you’’) may make pass-through in-

vestments. A pass-through investment
occurs when you invest in an entity
(‘‘company’’) that engages only in ac-
tivities that you may conduct directly
and the investment meets the require-
ments of this section. If an investment
is authorized under both this section
and some other provision of law, you
may designate under which authority
or authorities the investment is made.
When making a pass-through invest-
ment, you must comply with all the
statutes and regulations that would
apply if you were engaging in the ac-
tivity directly. For example, your pro-
portionate share of the company’s as-
sets will be aggregated with the assets
you hold directly in calculating invest-
ment limits (e.g., no more than 400% of
total capital may be invested in non-
residential real property loans).

(b) You may make a pass-through in-
vestment without prior notice to OTS
if all of the following conditions are
met:

(1) You do not invest more than 15%
of your total capital in one company;

(2) The book value of your aggregate
pass-through investments does not ex-
ceed 50% of your total capital after
making the investment;

(3) Your investment would not give
you direct or indirect control of the
company;

(4) Your liability is limited to the
amount of your investment; and

(5) The company falls into one of the
following categories:

(i) A limited partnership;
(ii) An open-end mutual fund;
(iii) A closed-end investment trust;
(iv) A limited liability company; or
(v) An entity in which you are invest-

ing primarily to use the company’s
services (e.g., data processing).

(c) If you want to make other pass-
through investments, you must provide
OTS with 30 days’ advance notice. If
within that 30-day period OTS notifies
you that an investment presents super-
visory, legal, or safety and soundness
concerns, you must apply for and re-
ceive OTS prior written approval under
the standard treatment processing pro-
cedures at part 516, subparts A and E of
this chapter before making the invest-
ment. Notices under this section are
deemed to be applications for purposes
of statutory and regulatory references
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